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Mr. William Kennard
General Coun••l
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1919 M Street, N.W.
Wa.hington, D.C. 20554

Dear Mr. Kennard:

Gffl. OKlo ~o.
qo - "3Jl./

Pursuant to Rul•• X and XI of the Rul•• ot the U.I. Mou.e of
Representativ•• , the 'ubcomm1ttee of OV.rai9ht and Inv••t1,ationa
of the Committee on ".rwv and C~rce ia inve.tiiating the
Commi••ion' ••o-called "Pioneer'. 'I:.ference" policy,
specifically wit.h reepect to the Ce-i••ion'. procedure. and
ultimate deci.ion t.o aw~d a "Pioneer 'reterence" to four
companies earlier this year.

Four all..ation. concerning t.he COMmi••ion'. deci.ion are of
F.rti~ul.r int.re.t to the SubcOMmitt.. : that the Commi••ion'.
rules were e,re.iou.ly and r.,.atedly violated; that the
Commi••ion'. own ~vior .ncour pt", contacta and
foreclosed opportuai'ie. for notice cO.lent, that the value
ot che "Pioneer h'e'enace ll a.zoded by tbe C:O-i••1on i.
substantially in of the value of the contribution. of the
so-called "Pioneer.·, that the c..ai••ion's procedure. were
not 8uffieiefttly ri..~. 80 aa to ju.tify the be.towal of an
award •• valuable a. a -'ioneer 'reference".

There _..y _ benefit to continuinv to a.ard "Pioneer
~r.fer.nce.· ~ t to the eaact-eftt of 1..1.1at10n
auchorizinv the Cus , ..ion to u•• c~titive biddin. procedure.
to l icen.. ....tl'Ua _i_nt... Hot...,.r, theee a..ri. mu.t be
ba.ed on hard acieatific data, and lMI.t be panted pursuUlt to
the rigorous ••f.r ftt of the COMM1••10n'. rule. 80 a. to
protect the coa.i 'i_ of the IMrit. of the applicaftt. from
political or l~u.. pz'•••ure. Th. ~~t.t.. i. not
.atisfied that the e_i••ion's con.icleration and procedure. met
this te.t.

In••much a. Chairman Hundt i. recu..d from participating in
this matter, and on. of the participant. (Co.-i••toner Du9lan) is
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r.o lcr.qer a member of the Commi ••1on, I am w~itini to ••k l,;.11al:
y~~ assist ~he Subcommittee in ita inveatiiation by responding to
the following qu••tiona:

1. Was the Commi••ion'. deciaion in the matter styled "!:'%'
Docket No. 93-255" made at an open meeting? Or w•• this
decision made utilizing the Commission'. "eirculation"
pt"ocedur••?

2. Ie i. my under.tanding that the Commi•• ion'. practice
is to r.l•••• imm.di.tely the text of Commia.ion
deci.ion. made u.ing the C0ft'Iftl1••1cn'. "circulation"
procedur... It i ••lao my underaeandini that the
"circulation" pzo.etic. involve•• aeri.a of ••quenti.l
edit. to t.ntative d.cision. by the p.rticipating
Commia.ion.r., and accOMpanying "pink ab••t.· to
coll••gu•••xplaininw the zoea.on. for ch.n•••.

a. When wa. the text of tb. Commi••ion'. d.ci.ion in
the abov.-refer.nc.d Dock.t r.l••••d?

b. Ple... de.cribe the "circulation" proce•• to th.
Subcommittee in det.il.

3.

4 .

c. In formulating your &neWer to que.cion. 2 (a) &!::tov.,
did you have ac:c:••• to the "pink .ba.t."? W.r. you
.~1. to c.tet.rmine wbether .ignificant chan.e. were
mad. att.r the announc...nt of the deci.ion on
December 23 and p~io~ to the ret.... of the t.xt
of the Comm1••ion'. d.c1.10n?

d. Are you a.ar. of allY c:._. involving other
CO-iNion d.ci.iona tba~ were ..de w.
circulationw in which the text of the daciaion waa
not rel••_d tor lIOn than 30 claya?

Are you able to account for the re••Oft. foZ' tha delay
in tha reI•••• of this text?

~1. the period between the anftCNftc...nt of a
C~••iOft e1ec1a1on and the 1'.1.... of the tex~ of that
cSecia1oa, it 1. 11)' und.ratancUIl9 tut the '-ject
proa.ed1nt i. r ••tr1cted un.der the eo.-i••ion'. rul••.
Are you ..... of any cont.ct. by eDtitie. de.ilftAtad ••
"pioneer.· clu-iAf the period be9inai~ when the
Cam-i••1on'. dee1.10n w•• anaounced aDd endi.. when the
taxt of that decl.1on wa. r.1.a...? %n your zoe.pon•• ,
pl.... include any contacta in the above-referenc.d
proce.diftl ... any othe~ proceedin,., inclu4int filin••
made with re.pec:t to experim.ntal lic.n•••.
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5. The Subcommittee i. aware af carre.pondence between
several partie. to the above-referenced proceeding and
the Commiaaion'. Manaiini Oireetor. Several of the••
letter. include allegation. whieh, if true, could
conatitute .erioua violationa of Commi•• ion rule•.
Among the corre.pondence to which I refer are the
followi.ng:

Letter from Micha.l K. Kellogg to Andrew S. 'i.hel
(January ~" 19'4).

Letter from Mark J. Tauber to Andrew S. Fi.hel
(February 1, 1994).

~eet.r from Werner K. Hartenberg.r and Laura H.
Phillip. to Andrew S. 'iahel (Pebruary 4, 19'4).

Letter from Jonaehan D. Blake, Kurt A. Wimmer to Andrew
S. Pi.hel (Pebruary 4, 1"4).

L.tt.r trom M1cha.l K. K.llogg to Andrew S. Pi.hel
(February 23, 19'4).

Lett.r trom Jonathan D. 81ake, Kurt A. Wimmer to Andrew
S. Pi.hel (March 8, 19'4).

Letter from Mich.el K. Xellogg to Andr.w S. 'i.hel
(March 15, 1"4).

L.tter froM Jonathan D. Blake, Kurt A. Wimmer to Andrew
S. Vi.hel (March 25, 1 ••4).

Ple.ae obtain co,l.. of thi. and ocber rel.vant
corr••pondenc. and ~it to the 8Ubcc.Mitt.. your analyaia
of the all...c1ana cOIlC.1n.d ther.in. '1_•••\apply any
doeum.nt. nec•••ary to .upport your conclu.ion•.

6. On what date, 01' dat•• , cU.d the COM1••ion'. ·Pione.Z'
Prefer.nc.- proce.. become a r••tric~" p~."in.? Did
tile Ca-l..1on i ••ue any umounceMnt or otherwi••
lftl~ the public a. to the dac. or the ftature of the
r ••erlct1oaa eye would pert.in? I£ 80, pl•••• provide
cople. of any .ueh announc.ment. to the 'ubcommitte•.

7. Did the .ca£f eyc w•• pr.parin, ree_nelation. to tn.
Comml••toner. wleh r.apact to ·.ion..r Praferene."
d••ilftation. hav••ub.tantiv. conCaClt of any aort: with
applicant. after the elate on which the pref.nnc.
proe..di~ we. con.1d.red re.~rictacl? Por ......1., were
any of che .eaff who participated in maklft9
r.commendation. to the CQmmi••ion on pion.er pr.fer.nce
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entitlem.nt. al.o reviewing repor~. concerning
exp.rimental licen••• filed by the applicants after the
date the pioneer preference pro~eedin9 was con.idered
re.tricted?

e. Plea.e identify the date., parti~ipant. in, ana
specific .ubje~t. of all m.etinv., ~onv.r••tion. or
communication. of any .ort between Commi•• ion .taff or
Commi•• ioner. and any of the four .pplic.nt. ultimately
designated a. "pioneer." after the date. on wh1ch the
Commi.sion considers the proceeding. to have been
restricted. '1•••• include any cont.cts which
addr••••d per.onal communication. service. in gen.ral;
exp.rimental lic.n••• held by .pplicant. (inclUding
technical trials or r.port. of .ny sort ral.ead
thereto); or .ny cont.ct. related to the "pioneer
preterence" rule. a. conaidered in Docket 93-266 or
more g.n.r.lly. In your re.pon•• , pl.... include a
lisein9 ot all contacts, including those eonsid.red to
be atatu. inqu1ri••.

Pleas. provide a copy ot all written material. subMitt.d to
the commi••ioner. or .taff with re.pect to the above i ••u•••

a. Do any of the technical or other report. on the
experimental licen.e. of the tour applicants who
received a "pioneer preference" avard, tiled on or
atter the date. on which the Com-i••1oft con.i4.r.
the PCS ·pioneer PJre'er.nce" pZ'OC••cU,ft9 to have
bece-e re.triceed, a....... or reapond to arfU",enta
made ~ c~nters concemin. any of t.h.
recipient'. qualification. to rec.ive a pioneer
preference?

b. If 10'&1' aJUnnlr to tb.~ que.cion i. "no·,
pl.... ~e.. your wader.e....il\9 of the meanin,
of Meel' ••tat...nt in it. p~I'••• report, tiled
June 21, 1"2, that "~.l decided to revi.e it.
planned te.t .chedule. and fiJr.~ .valuate it.
Mult.i-carrier Modulation ("MCM") technique. in
order to conclu.ively addr••• CO".Dt. made by
otba~ partie. in r....... to ~el'. June 1, 1"2,
... ~hnical pea.i~ility a••on.tracion", and its
.~1..1Oft therein of meterial. bol.tering it.
elai. that it could achi.ve the data rate. for
which it ultimat.ly wa. awarded a pl'etereDc•.

e. W.re any of the reporta fil.. in the ....ri...Dt.l
Liceft88 tile. by the tour "Pioneer Preterence n

recipient. .erved by thg.. recipieftt. 01'1 part i ••
o,,o.in, their "Pioneer 'reter.nce" award.? Oid

9.
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the Commis.ion'. rule. require service of ehe.e
report. on the eneitie. oppo.ing the "Pioneer
Preference" award. made by the Commission?

d. Were any procedure. e.tablished by the Commission
to notify opponent. to the award. that the reports
had been rec.iv.d, or that the recipients had m.~
with Commi.sioner. or Commi.sion staff r.gardinv
the experim.ntal lieen••s, or r.ports •••ociated
therewith? If not, wowld .uch notice and
opportunity to comment have been prop.r?

e. Ha. the Commi••ion det.rMin.d that no a& pert.
information received by ehe Commi••ion.r. or
Commi••ion staff on or after the dat.s on which
the proc.edin,. b.ea.. restricte. was eon.id.r.d
by the staff in ita ree~nclationa that the
"'ioneeZ" 'Z"efer.nce" Z"eeipi.ata weI" so .ntitled?
If so, wh.t is the b••is for such a cl.termination?

f. Ha. the Commi••ion d.term1~e4 that no AS part.
information r.c.iv.d by the eom.1a.ion.r.
th.m..lve., .ith.r dir.ctly or throu.h the se.ff,
on or aft.r the date the proc••d1ng. became
r ••tricted, w.. con.i"~" in det.rmining wh.ther
the recipient. weI" .atitled to "'1one.r
'r.f.nnc.... ? If .0, what 1. the ba.is for .uch •
dee.min.tion?

10. With r.epact to the fou~ entities ultimat.ly d••1Iftat.d
•• r.cipi.nt. of "'ion.er Pref.r.nc." aw.rd., pl••••
r ••pond to the following queation.:

a. on what dat•• did C~!••ion personael vi.it the
.ie.. .e wbich .xpari..at. weI'" coft4uc~.4 to
verify the r ••ult. of ~h. trial.? .

b. Pl.... fumlah the SWMOM1 t t.. with the naM' aftd
titl•• of all such per.oftft.l.

e. .1.... de.criM the r-.orta that were draft.d
~.~ft~ to .it. vi.it••

c!. How.... .uch r.port. trHt.ed by the <:_1••ion?
wen tMy placed in the P\&bl1c ril.? WeI" they
rel••"" to the public eo a. to penait C:~l\ta?
.1.... det.il any comnenta eha~ weI". ~.o.ive4 by
eh. C~1.aion in re.pon.. eo the1r 1".1.... to the
public.
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e. Oi4 ehe Commi••ion e.tabli.h an internal review
proee•• for such report.? Plea.e li.t the nam••
and title. of all Commi••1on per.anne1 involved in
.uch a revi.ew.

f. Did the Commi••1on e.tabli.h a "Peer Aeview"
proe••• lor the ind.pendent revi.w of te.ting
re.ult.? If .0, pl•••• furni.h the '~bcommitte.
with. de.eription of .uen a peoce•• , ineludini
the na•• and credenti.l. of .ny "'eer Aeview"
panel that ex.min.d and verified te.t re.ult•.

11. With re.peet to ehe .ite vi.it. referred to above,
ple••e f~rni.h the Subcommittee with the following
information:

a. Durin. the conduct of the te.tin., how many
chann.l. were utili••eI lor .ach applicant during
e.ch t ••t?

b. What channel •••itD..nt. were utili••d for .ach
te.t? were th... the ... cbaftftel •••ipIHnt., or
at le.at in the .... f~.ftcy band, a. the
•••i ....nt. that had been treated for the four
rec1p1ent. of the "Pioneer Pr.te~nc.·

d••i,nation? If noe, how doe. the COIIIfti.aion
intend to enforce it. condition th.e -..ch
lic.n... muat build • -v.te. that ~atantially

u_. the d••i,n a.ncS techDologi•• upon which ito.
preference ••arel i. ba...·?

e. D\al'iftl the conduct of tb8 te.tin., how many b•••
• c.t iona weI'. built for eacb of tM toUI:'
r.c1pi_t.? How far ....-t wer. the ba•••~a~1ona?
Duri.. tbe CO\II'•• of tM .1~e vleit., bow many
haad8e~e weI'. the ern. 'e.1Oft pezoeoaftel 01. to
vel'ify ..zoe deployed? How _y haDeS-of!. were
recoZ'''' by eo-ai••ion pel'.oanel?

13. a.-- DuZ'ift'l tM cour•• 0' tbe C~1~~••'. cle11Hrat.1on.
coaceC1l11lf the auctioaJ... prov1.1on. of l.a~

year' a -o.nlbu. au_et aecOllcl1iat.1on Ac~·, there
were vacy1nt e.ei_t•• of tM allllNftt of ..ev.nue
that -.ld be· received by tbe OO¥enuMat •• the
~lc of •••1.-inV '~i•• by c....C1Civ.
bicldiftl. It 1. my undel'at.aA41n.v that the ••t
re..at ••t.i..t. by ~he Office of ~n~ and
audlet i ••'0 per "POP· haait of populatioft) .
Ueiftl thi•••ti_te, pl•••• funi.h tba
aullM:o_i.tte. with an analy.i. of Z'~u. !oZ'eFfte
dArlS51y tor the four lieen... that will not be
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issu.ed by c:ompetitive biddin9 proc.dure. it che
Commi••ion i ••u•• licens•• to the tour recipi.nts
of "Pion••r Preference" Aw.rd•.

b. In .ddition, pl•••• furni.h the Subcommittee With
your .naly.i. of the .ttect that i ••uing the••
four licen••s at no cost to the licen••e is lik.ly
to have on tho.e who might be pl·o.peceiv. bic1derl
for one of the remaining licens.s. Pl•••• make
every .ttempt to quantity the impact ot i ••uing
th••e licens•• without • cost on the bidding
strategie. of potential bidder•.

Please re.pond to th••e qu.stion. no later than the clo.e or
busin.ss on Priclay, May 27, 1.t4. It you h.ve any qu••tion.
r.garding the Su.bcommittee's investigation, pl•••• do not
h.sitae. to contact David Le.ch of the Committee .taff at (202)
225-3147. or Reid '.P. Stuntz of the SubcomM1teee .eatf at (~02)

225-4441. Thank you tor a••ilting th. Subcommittee in 1tl
inve.tigation of this matter.

John D. Diftgell
Chairman

SubcONmitte. on OYer.i,he
and Inv.ett.atiene

cc: The Honorable DIan SChaefer, ....1119 llepuDlican Member
Subcommittee on Overei.ht and tftYe.ti••t1o~

The Honor.ble 3.... guello, Ca-ml••loner

The Honorable Andze. aarrett, C~i••ioner

The Honorable arvin au"an, PCrMer commi••ioner

The Ncfto...l. -. Hundt, eb.i....n
Federal ea&2Wlicat1on. CCMMfti••ion

Attach.d "rYioe Li.t


